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In his thoughtful article on the future of ADR, Professor Frank Sander notes, “On
Monday, Wednesday and Friday, | think we' ve made amazing progress. On Tuesday, Thursday
and Saturday, ADR seems more like a grain of sand on the adversary system beach.”® In the
federal government, | believe things are somewhat better than that. Perhaps five days out of seven
| am impressed with the progress of the government in implementing ADR, particularly in the last
ten years, which | will describe below. The other two days, like Professor Sander, | become more
discouraged as we run into one of many barriers, which | will also describe below. The United
States government is a big ship that doesn’t make tight turns, but there has been remarkable
progressin thisfield.

|. FEDERAL ADRLAW AND POLICY

The 1990s have clearly been the most productive decade in history for government ADR.*
The enactment of a number of laws in the past ten years has changed the nature of the way the
government handles conflict. It is heartening that this has been a true bipartisan effort, with bills
passed by both Democratic and Republican Congresses and signed into law by both Republican
and Democratic Presidents.

A. Congressional Legigation

The decade of success began when Congress passed the Civil Justice Reform Act of 1990
(“CJIRA”), which required the Judicial Branch to develop plansto reduce cost and delay in civil
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litigation.> The statute specifically recommended ADR as a case management principle® A
legidlative report accompanying the Act indicates Congress was just beginning to see the benefits
of ADR: “[T]he last [fifteen] years have witnessed the burgeoning use of dispute resolution
techniques other than formal adjudication by courts. . . . [S]tudies of various ADR programs have
shown generally favorable results.”’

That same year, Congress required the Executive Branch to consider ADR as well, passing
the Administrative Dispute Resolution Act of 1990 (“ADRA™).2 This statute required each
agency to “adopt a policy that addresses the use of aternative means of dispute resolution,”
“designate a senior official to be the dispute resolution specialist of the agency,” “provide for
training on aregular basis,” and “review each of its standard agreements for contracts, grants, and
other assistance [to] encourage the use of alternative means of dispute resolution.”®

The hortatory language in this bill was even stronger than that in the CIRA:

[A]dministrative proceedings have become increasingly
formal, costly, and lengthy resulting in unnecessary
expenditures of time and in a decreased likelihood of
achieving consensual resolution of disputes; . . . dternative
means of dispute resolution have been used in the private
sector for many years and, in appropriate circumstances,
have yielded decisions that are faster, less expensive, and
less contentious; . . . such aternative means can lead to more
creative, efficient, and sensible outcomes; . . . [and] the
availability of awide range of dispute resolution procedures,
and an increased understanding of the most effective use of
such procedures, will enhance the operation of the
Government and better serve the public.'©

It isdifficult to state the case for ADR more directly and powerfully than Congress did here.
The ADRA did have some bugs. For one, Congress in 1990 was not convinced of the
importance of confidentiality to ADR processes, and it |eft a substantial gap in thisarea. While
dispute resolution communications were generally treated as confidential, the ADRA did not
include an exemption from the disclosure requirements of the Freedom of Information Act
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(“FOIA”).1! Therefore, any citizen could request copies of any federal records of confidential
dispute resolution communications merely by filing a FOIA claim with the agency. Congress left a
similarly large loophole in the arbitration provisions of the Act. While the government

was authorized to use binding arbitration, Congress gave agency heads the unilateral authority to
vacate any award within thirty days.*?> Thus, binding arbitration was not binding at all, at least
where the government was concerned. Not surprisingly, private parties were unwilling to enter
into arbitration under these rules.®* Finally, Congress showed it was not completely confident in
the value of ADR, because it made the Act an experiment and set it to expire after five years.™

Fortunately, the experiment went well, and, after a one-year legal hiatus (which
practitioners essentially ignored), Congress reenacted the ADRA in 1996.%> It also fixed dl three
of these critical bugs. Inthe new Act, confidential communications between the parties and the
neutral are explicitly exempted from FOIA.*® The government no longer has an “escape clause”
alowing it unilaterally to back out of abinding arbitration award.'” Finally, the ADRA isnow a
permanent law without an expiration date.’® ADR is now a fixed feature of the federal
administrative landscape.

Two years later, Congress turned its attention back to the judicial branch with the
Alternative Dispute Resolution Act of 1998.%° This law required each district court to “devise and
implement its own alternative dispute resolution program,” “encourage and promote the use of
alternative dispute resolution in its district,” “require that litigantsin all civil cases consider the use
of an aternative dispute resolution process at an appropriate stage in the litigation,” and “provide
litigantsin all civil cases with at least one aternative dispute resolution process.”® Congress did
not need to require ADR programs in the courts of appeals, because every federa circuit court in
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the country (except the Federal Circuit) already had an active ADR program.?! Indeed, some
district courts also already had effective ADR programs, though by no means all.?? This Act will
help ensure that every federa court will be moving closer to being a*“ multi-door” courthouse,
providing ADR as part of its dispute-resolving services to the public.

By this time Congress appears to be fully convinced of the value of ADR, writing in the
introduction to this Act that ADR

has the potential to provide a variety of benefits, including
greater satisfaction of the parties, innovative methods of
resolving disputes, and greater efficiency in achieving
settlements; . . . [ADR] may have potentia to reduce the
large backlog of cases now pending in some Federal courts
throughout the United States, thereby allowing the courts to
process their remaining cases more efficiently.?*

The next step will be to encourage Congress to allocate additional funds to support these new
ADR programs, rather than require courts to fund programs out of their existing budgets.

B. Presidential Orders

Recent U.S. Presidents have also been active in promoting ADR. 1n 1991, President
George Bush issued an executive order calling on government counsel to be trained in dispute
resol ution techniques, noting that ADR can “contribute to the prompt, fair, and efficient resolution
of ...clams”% However, paralleling the uncertainty Congress aso showed at the beginning of
the decade, Bush said these procedures were not to be used unless unassisted negotiation had
failed: “Whenever feasible, claims should be resolved through informal discussions, negotiations,
and settlements rather than through utilization of any formal or structured Alternative Dispute
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Resolution (ADR) process. .. ."%
In 1996, President Clinton removed this qualification and issued an executive order that

endorsed ADR with greater enthusiasm.?’ In particular, it required the following:

[L]itigation counsel shall make reasonable attempts to
resolve a dispute expeditiously and  properly before
proceeding to tridl. . . . Where the benefits of Alternative
Dispute Resolution (“ADR”) may be derived, and after
consultation with the agency referring the matter, litigation
counsel should suggest the use of an appropriate ADR
technique to the parties. . . . To facilitate broader and
effective use of informal and formal ADR methods,
litigation counsel should be trained in ADR techniques.?®

C. Department of Justice Policies

One of the greatest friends to ADR in the government has been Attorney Genera Janet
Reno.® A person who believes strongly in the value of ADR (or “Appropriate Dispute
Resolution,” as she callsit*), the Attorney General has worked tirelessy to ensure the government
uses these processes wherever appropriate. When she created the Department’ s dispute resolution
officein 1995, we were hoping she would provide a spark to our efforts. Instead, she has
provided a blowtorch.

Reno first issued a Department of Justice order in 1995 to promote the broader use of
ADR, ordering training for all civil attorneys and requiring each litigating component to publish an
ADR policy statement in the Federal Register.®! These policy statements are extensive and
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provide avaluable guide into ADR practices at the Justice Department.® They include factors
favoring and disfavoring the use of ADR for specific types of cases, descriptions of available
ADR techniques, criteriafor selecting an appropriate technique, and procedures to be followed in
the use of ADR.* Each litigating component in the Department published its own individualized
guidelines®

The Attorney General aso published aforcefully worded statement on behalf of the entire
Department in the Federa Register:

Our commitment to make greater use of ADR islong
overdue. Clearly, our federal court  systemisin overload.
Delays are al too common, depriving the public of swift,
efficient, and just resolution of disputes. The Department of
Justice isthe biggest user of the federal courts and the
nation's most prolific litigator. Therefore, it isincumbent
upon those Department attorneys who handle civil litigation
from Washington and throughout the country to consider
dternativesto litigation.®

Critically, the Attorney General backed up this commitment by creating a $1 million fund
to pay for mediators. Department of Justice managers around the country have reported that this
was the single most effective way to get them to use ADR, asthey no longer had to pay mediator
fees out of their own office budgets. The Attorney General has also followed through on the
commitment to provide training. Over the past four years, we have given ADR training to more
than 1600 Department of Justice lawyers, both in Washington and in all ninety-four United States
Attorneys Offices around the country.

The Department has begun emphasizing dispute resolution skills in its hiring practices as
well, recently adding the following section to the recruiting brochure:

During the past year, the Attorney General has encouraged
law schoolsto offer students a wider variety of courses and
clinical opportunities that focus on legal problem solving.
The Attorney General believes that future Department of
Justice attorneys can better serve the public if they have
experience in negotiation, valuation of claims, client
counseling, and dispute resolution. Although not a
prerequisite for consideration for the Department’ s Honor
Program, course work in legal problem solving can enhance
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an applicant’ s credentials.%

In this regard, we applaud the work of schools like the University of Missouri-Columbia, which
have incorporated these ideas into its entire curriculum. The Attorney Genera spoke at the 1999
annual meeting of the Association of American Law Schools and encouraged other schools to
follow thislead.?

D. The Interagency ADR Working Group

One of the biggest engines for change in federal government dispute resolution recently
has been the Interagency ADR Working Group, which the Attorney General agreed to chair in
1998 at the request of the President. The mission of this group is to promote the use of
administrative ADR government-wide and to “facilitate, encourage, and provide coordination for
agencies.”*® The group began on September 14, 1998, with a kick-off meeting hosted by the
Attorney General and the Deputy Director for Management at the Office of Management and
Budget. More than one hundred high-level representatives from nearly sixty federal agencies
attended this meeting.*®

In the year since then, the group has conducted more than fifty training sessions, meetings,
and colloquia on all aspects of ADR. More than five hundred representatives from across the
government have been participating. Topics have included “Incentives for Federa Employees to
Use ADR,” “Finding Quality Neutrals,” “Designing an ADR Training Program,” “Dispute
Systems Design,” “Evaluation of ADR Programs and Outcomes,” “Obtaining Resources for ADR
Programs,” “Overcoming Barriersto ADR,” “Ethics, Confidentiaity, and Conflicts of Interest,”
and “ Conflict Assessment/Case Selection.”*°

The group has a website with agendas and minutes from these meetings aswell as alarge
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amount of additional material.** This website has had thousands of hitsin the year it has beenin
existence. People can sign up for email listservs on various topics, which have facilitated active
discussions on such topics as mediator recommendations, training courses, and ADR policy.

The President has asked for areport on the activities of the group,*” and this report is
currently being assembled for submission early in 2000. It will include sections on agency success
stories, lessons learned, best practices, and recommendations for the future. The White House has
specifically asked to be informed of any barriers to the use of ADR, so that these can be addressed
and overcome. When the report is completed, it will be made public on the above website.

The group is aso working with the EEOC, which recently issued regulations requiring
every federal agency to implement an ADR program for workplace disputes.** These new
regulations will greatly increase the use of agency ADR, as workplace grievances are among the
most common in the government.

E. Research and Evaluation

Aswe look to the future in this field, additional research and evaluation on the
effectiveness of ADR will be essential. Congress and taxpayers insist on documented cost savings
in order to provide funding for government programs. Professor Sander as well mentions concern
about “the lack of adequate cost-benefit studies” in ADR.** We have been working hard on this
issue for the federal government.

At the Justice Department, we have conducted a study of nearly one thousand reporting
formsfilled out by Assistant United States Attorneys using mediation over the past four years.
Thisresearch has led to some positive findings. Almost two-thirds of the casesin this study settled
during the mediation.*® In those cases that did not settle, almost one-half of the time the attorneys
reported that there were valuable results of the mediation nonetheless (such as insight into the other
side’ s point of view, informal discovery, or agreement on someissues).*® Attorneys have
estimated substantial savingsin time and money from ADR as well.*
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Other agencies report similar success. The Air Force has used ADR in more than 7,000
workplace disputes between fiscal years 1997 and 1999, with aresolution rate higher than 70%.%
The Air Force has also found ADR effective in the government contracts area, where they have
used it in approximately one hundred contract controversies with a 93% settlement rate.*® Of
particular note is the agency’ s recent successful use of ADR to resolve two major contract disputes
with claims for more than $190 million and $500 million.* The Secretary of the Air Force has
recognized the success of these programs and codified them in formal agency procedures.® Itis
now official Air Force policy to use ADR “to the maximum extent practicable.” >

The U.S. Postal Service has another leading ADR program in the workplace area, which
helps address the needs of the agency’ s eight hundred thousand employees (more than any other
U.S. employer except the military and Wal-Mart).>® The need for ADR is particularly acute at this
agency, where employees filed more than 20,000 informa EEO complaints during 1997.>* Postal
Service policy isto conduct a mediation within two weeks after a complainant requestsit.*® The
average mediation takes just four hours,®® and 81% of mediated cases are closed without a formal
complaint being filed.>” Satisfaction is extremely high.® Employees participating in mediation
report they are twice as satisfied with the amount of control, respect and fairness of the process as
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they are with the traditional process (88% satisfaction rate versus 44%).% Both employees and
supervisors are equally satisfied with mediation.®

Another benefit of the Postal Service program has been that mediation appears to be
creating lasting changes in the behavior of people in the workplace. With the increased
communication that mediation provides, employees and supervisors may actually be learning to get
along better.5! In fiscal year 1999, the number of complaints filed dropped by approximately
16%.%2 Thistrandates into thousands of fewer complaints per year, which represents a huge cost
savings. EEO complaints are very expensive to process, and cost estimates range from a
conservative $5,000 for handling a simple case up to $77,000 for taking a more complicated
complaint al the way through to the end of the process.®® Even using the lower figure, the
reduction in complaintsis saving millions of dollars each year in processing costs, not to mention
the costs in morale and productivity.

[I. BARRIERSTO THE USE OF ADR IN THE FEDERAL GOVERNMENT

Like Professor Sander, however, | definitely have days when | fedl like ADR is“more like
agrain of sand on the adversary system beach.” We run into many barriersto ADR in the
government, and some are easier to address than others. We have heard many excuses for why
ADR should not be used for a particular case or a particular program.

A. The“Litigation Mentality”

One of the most common sources of resistance to ADR isthe “litigation mentality.”®*

When conducting an ADR training, | like to read quotes from various hardball negotiators to tease
the people in the audience who take an aggressive approach. One of my favoritesis from Genghis
Khan, who once said, “The greatest joy a man can know is to conquer hisenemies. . .. Toride
their horses and take away their possessions. To see the faces of those who were dear to them
bedewed with tears and to clasp their wives and daughtersinto hisarms.”® Of course, my point is
that thisis an outmoded, 12th century way of dealing with conflict. Nonetheless, | must report that
anumber of litigatorsin the back of the lecture hall have enthusiastically cheered, “Go Genghis!
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That'stheway to doit!” | fear these remarks were only partly in jest.

Many people perceive ADR to be soft, “touchy-feely,” and something more appropriate
for people holding hands at a Zen Buddhist retreat than for litigantsin afederal lawsuit.®
Government litigators are no exception. One manager recently told us that he is distressed because
his lawyers are “ settling too many cases.”

Dealing with this element of the lega culture is often an uphill fight. The government, like
the country as awhole, has along tradition glorifying the lawyer asawarrior. | started my career
asatria lawyer at the Justice Department, and there was nothing like the excitement in an office
when someone wasin trial. Supervisors would provide daily reports of how the trial was going,
praising the clever things the lawyer did that day. At the end of the trial, win or lose, we would
have a big staff meeting to talk about what happened. A lawyer who lost atrial till received some
respect for fighting the good fight. A lawyer who won generally received an award and cash
bonus at the end of the year.

In contrast, alawyer who negotiated a settlement received little fanfare. The settlement
might only be mentioned in aweekly written report. Even if the result was better than we ever
would have received from ajury, there was not much glory in settling a case.

Y et another factor here isthat alawyer who settles a case before trial misses out on
courtroom experience. The opportunity to try casesis a key reason some young attorneys come to
the Justice Department, sacrificing lucrative salaries in the private sector. Negotiation experience,
while it can be at least asimportant in the long run, is not valued as highly.

In thisregard, al of the laws and proclamations from Congress, the President, and the
Attorney Genera have been helpful in changing the culture. We have worked interndly to
address thisissue by changing attorney performance evaluations to measure and reward not just
trial skills but also settlement skills. We also have created a new department-wide award called the
John Marshall Award for use of ADR, which includes a cash bonus and is presented by the
Attorney General.

B. Fear of Looking Weak

Some people tell usthey are afraid that even offering ADR to the other sideisakinto
confessing that their case is weak and they are worried about it.” They fear that a plaintiff will see
the offer of mediation as signaling ablank check on the part of the government. We advise
lawyersto say the Attorney General has asked them to consider mediation in al appropriate cases,
and that is what they are doing. We aso tell them that thereis plenty of room to represent a client
zealoudy in amediation, and participating in mediation is by no means the equivalent of abject
submission. Thisfear should be reduced as ADR becomes more institutionalized, and as more
organizations and judges require parties to consider it.

66. See Richard C. Reuben, The Lawyer Turns Peacemaker, AB.A. J, Aug. 1996, a 54, 55-56.
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C. Perception of ADR as a Passing Fad

Another source of resistance is skepticism based on the view that ADR isthe latest “flavor
of the month,” afad that will pass by if people merely wait long enough. Government employees
get tired of repeatedly being told what to do from headquarters, and in fairness, there are alot of
new directives coming out of Washington each month. Not surprisingly, we have found this
resistance particularly prevalent in offices outside of the Capital. When we travel, we often
encounter people who view us as out-of-touch “Beltway Bureaucrats’ who spend too much time
coining three-letter phrases like ADR and not enough time doing real work.

Some of these people seem to feel that when we teach them ADR, we are impliedly
criticizing the way they have been doing their jobs up to this point. These people fed they have
aready learned everything there is about negotiation, and there is nothing a mediator could do to
settle a case that they could not do better on their own.

There isonly so much we can do to counter these perceptions. AsYogi Berrasaid, “If
people don’t come out to the ball park, who's going to stop them?'® However, we hope that as
ADR continues to thrive and build momentum, it will become more mainstream and less
newfangled and “aternative,” and this type of resistance will fade. Recent research on structural
and psychological barriers to unassisted negotiation, which we discussin our training, has aso
been helpful to us.®® These studies have shown that it can sometimes be difficult for people to
negotiate effectively on their own no matter how experienced they are, and a mediator can be
uniquely helpful in facilitating a settlement.

D. Lack of Experience

Sometimes we face simple inertia based on lack of experience. Lawyers who have been
doing their job for twenty years or more sometimes do not want to change or are concerned about
what would happen if they did. They are reluctant to try something new that they may not be very
good at, or that may not turn out well. Often the young lawyers fresh out of law school are more
accustomed to ADR than the senior managers, which can add to the awkwardness of the situation.

Giving lawyers ADR experience is the best way to counter this barrier. As Professor
Sander notes, research has shown that the most influential factor in inducing lawyers to use ADR
is prior experience.”® We have therefore made sure that every training session includes aredistic
roleplay exercise. We put participants into small groups and conduct s mulated mediation sessions
with professional mediators. The results have been exceptional. Participants regularly rate the
roleplay in evaluations as the highlight of the course.

Following these lines even further, Professor Sander argues that mandatory mediation rules
can be valuable because they force people to use ADR, and once people have tried it, they will use
it again more readily.” At the Justice Department, we have found that mandatory mediation
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programs have some disadvantages. First, they have been less effective in settling cases. In
voluntary mediation, 71% of our cases have settled, while in court-ordered mediation, only 50%
have settled.” It is unclear whether this difference is due to the voluntariness of the program or
some other factor (for example, perhaps the voluntary cases are less difficult, the mediations are
taking place at a more appropriate time in the case, or the mediators are more experienced). This
finding is also at odds with earlier research on thistopic.” Nonetheless, the difference is stark.
Further, in surveys, some of our attorneys noted resentment at being forced into a process they did
not want to use.™

E. Negative Experience

We have also encountered resistance from people who have used mediation once and had
abad experience. For example, on some occasions a mediator has downplayed the role of the
lawyer and spoken mostly with the client, or even applied pressure to the client to settle against the
advice of the lawyer. Many lawyers are control-oriented, and the prospect of losing control in a
mediation is upsetting to them. | understand this complaint, and indeed when | was serving as a
trial lawyer, amediator once sought to bypass me and advise my client to take what | thought was
an unwise deal. Professor Sander pointsto thistype of problem aswell, noting, “ The fact isthat in
ADR [lawyers] lose control, particularly in flexible procedures like mediation. Mediation is not
like court where lawyers are in total control and the clients just observe (or sometimes don’t even
do that).” ™

We seek to counter this perception by reminding lawyers that the greatest loss of control
comes not when you mediate, but when you begin your opening statement to the jury. That is
when you have truly put your matter into someone else’s hands. In contrast, you can aways walk
out of amediation that is not going well, an option you do not havein atrid.
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F. Perverse Incentives

Professor Sander notes that perverse incentives sometimes hinder settlement in
corporations,” and the government has its share of these aswell. Perhaps the most egregious
example for the government occurs in employment discrimination cases, which are abig part of
the workload of government attorneys. If an agency wants to settle one of these cases at the
administrative stage, it must investigate the claim and pay any award out of current operating
funds.”” If, however, an agency refuses to settle and the claimant filesin federal court, the caseis
transferred to the Department of Justice. Justice then supplies its own attorneys and pays the costs
of litigation out of its own budget. Even further, the agency does not have to pay any award that
comes from litigation, as al damages or settlement proceeds are paid from a government-wide
account called the Judgment Fund.™

There are many problems with this system. First, cases are often easiest to settle early on,
before parties get hardened into their positions. The adversarial process has away of pushing
parties further apart the longer it goes on, and thisis particularly true in emotionally charged cases
involving employment discrimination. By the time an agency denies a claim and the case getsto
the Justice Department, the best opportunity to settle the claim has often been lost. Second,
attorneys fees grow rapidly as a case progresses, making the case harder and more expensive for
the government to settle later on. Third, it can be argued that forcing agencies to pay their own
damages would create more appropriate incentives for them to avoid future suits by training and
disciplining their employees.

Plaintiffs attorneys aswell have a perverse incentive not to settle early. By statute,
attorneys feesfor a Federal Tort Claims Act case that settles at the administrative stage are 20% of
the award, while fees for a case settling once afederal court complaint isfiled are 25% of the
award.” This extra 5% can be significant, and it can place counterproductive pressures on
attorneys to avoid settlement at the administrative stage.

The President and the Attorney General have asked the Interagency ADR
Working Group to investigate these issues and make recommendations for
changes.® There are anumber of complicated factors that led to the present system
and will also make it difficult to change. For example, agencies do not currently
have budget resources to start paying for their own damage claims, and considerable
financia restructuring would be necessary to ingtitute areform in the system. There

76. 1d.

77. See 42 USC. § 198lab) (1994). When a dtatute is slent as to the source of payment in
a suit involving the government, & is the case with Title VII, payments come from the agency’'s
own operating appropriations.

78. See 28 USC. § 2414 (1994 & Supp. Il 1997) (providing that all settlements of federd
court litigation are paid out of the Judgment Fund); 31 U.S.C. § 1304 (1994 & Supp. Il 1997)
(establishing the Judgment Fund).

79. 28U.S.C. §2678 (1994).

80. Memorandum from the President of the United States to the Heads of Executive
Departments and Agencies, supra note 36.



are also advantages to having settlement decisions made in a centralized way at the
Justice Department rather than risking inconsistent determinations by dozens of
different agencies. Other concerns exist aswell. However, we are hopeful that the
ADR movement will provide the impetus for improvements in this area,

G. Lack of Funding

In this time of government downsizing, when agencies are repeatedly asked
to do more with less, another problem we have faced is inadequate funding. It has
often been difficult to find the resources necessary to get ADR programs off the
ground. The government ADR program has largely been built by people working
on “collatera duty,” fitting in their ADR work as best they can. Few agencies have
dedicated ADR staffs, which would be important in providing training,
coordination, and promotion of mediation in an agency.®!

Fortunately, this situation may be changing. The Office of Management and
Budget has spread the word that ADR is a presidential budgetary priority and that it
will look favorably on agency budget requestsin thisarea. Some agencies are
gradually adding more ADR positions. Additional research showing the economic
benefits of mediation will be invaluable in advancing this trend.

H. Lack of Support

Sometimes support for ADR islacking at one level of an agency evenif it
exists at another. We have seen this phenomenon in two ways--in some cases upper
management is uninterested while middie management and staff want to move
forward, and sometimes the Situation is reversed. Both levels need to be enthusiastic
for the process to take hold.?? If middle managers and staff don’t want to use ADR,
they will find many waysto avoid it, no matter how often department heads issue
guidance and memoranda. It is most often the staff lawyer on agiven casewho is
going to choose whether or not to use ADR, not the immediate supervisor, and not
the Attorney General. On the other hand, if upper management won'’t dedicate
resources, a program will not be successful, either. Employees seek recognition and
appreciation from their supervisors, and they won’'t use ADR if it is not rewarded.

In a survey we conducted of staff employees asking what the biggest obstacle was to
implementing an ADR program in their agency, the highest response was lack of
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top- and mid-level support (39%).83
|. Resistance Based on Type of Case

Many peopleresist ADR by claiming it only worksin certain limited cases.
We have heard people say, “Our cases involve only money, and ADR doesn’t work
inthese cases.” Interestingly, we've also heard, just about as often, “ADR worksin
cases that only involve money, but not in our more complicated cases.” Frequently
people mention equal employment opportunity (*EEQ”) cases, asin, “ADR only
works in EEO cases’ or “We' ve got ADR covered; we aready have an EEO
mediation program and don’t need anything else.” While we do not argue that ADR
is appropriate in every case,® situations where we recommend againgt it are rare,
such as when the government needs a court ruling for a public sanction or alegal
precedent.

Attorneys in government enforcement agencies sometimes argue that ADR
isinappropriate in their cases because it dilutes the message sent to violators. The
ideaisthat the government can’t compromise on its enforcement cases, because
there is no room to negotiate when the public’ sinterest is at stake. Followed dtrictly,
this approach would mean that a government attorney should make asingle, fair
settlement offer, and then ssimply go to court if the other side doesn’t takeit.

However, we have found that very few government attorneys, even in the
enforcement area, ultimately follow this approach. Most have learned that opposing
parties view negotiation as something of a dance and expect movement from the
government. Single-offer negotiation is so rare in the world that few people would
believe a government attorney who attempted to try such an approach. Once
enforcement attorneys admit they do negotiate their cases, we point out that a
mediator can sometimes be helpful.

Further, a consensual resolution is often uniquely valuable in an enforcement
case. Compliance levels are higher when parties have agreed to settle a case rather
than had a judgment imposed on them by a court.2® Consensua settlements allow
parties to craft their own settlements using a wide range of injunctive remedies that
would be unavailable to a court.

J. Resistance from Opposing Counsel
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Other times we run into resistance from opposing counsel. Professor Sander
notes, “There are also economic incentives for lawyers to stay with litigation. . . .
[1]n the short run lawyers . . . worry whether a more efficient process will mean
reduced fees.”® The Attorney General recently talked about dispute resolution at an
ABA House of Delegates Meeting and then received a telephone call from avery
irate person who said, “Y ou are taking cases from lawyers!”®” Indeed, one mediator
notes that private sector lawyers sometimes believe that ADR stands for “Alarming
Drop in Revenue.”

Fortunately, government lawyers do not share this particular perverse
incentive. Most are altogether happy to settle cases more quickly in order to spend
more time on their other matters. Settlements do not reduce the partnership billing
share of anyone in the government. Nonetheless, it can be frustrating to have an
opposing counsel who does not seem to share this perspective. Ultimately, we may
have to rely on private sector clients, weary of delays and high costs, to pressure
their attorneys to avoid this attitude.®

K. Lack of Settlement Authority

One problem that government attorneys have more often than their private
sector counterparts is dealing with limited settlement authority. Many mediators
want someone at the table with full authority to settle the matter. However, the
Justice Department is involved with some 40,000 civil cases each year, and the
Attorney General cannot personally attend every one that goes to mediation.*® We
have faced private mediators as well as federa judges who were upset with us on
thisissue, and we have even filed appealsin certain cases where district judges have
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required the personal appearance of a high-ranking official .

Generally, the best thing a staff lawyer can do in this Situation isto prepare
for it as much as possible beforehand. By writing settlement memoranda and having
discussions with the appropriate supervisors ahead of time, alawyer can go into a
mediation with reasonable authority to handle whatever islikely to take place. Other
times, a supervisor can be available by telephone. Overal, we recognize that this
can sometimes make mediation more difficult, but we do the best we can with the
limitations of the Situation.

L. Concerns About Confidentiality

Still another problem for the implementation of ADR isthe fear that some
people have that the sky will fall if we do not get immediate and final answersto
some difficult questionsin thefield. Confidentiality is one such issue that people on
all sides get upset about.?? Thisisavery difficult areato resolve neatly and to
everyone's satisfaction, particularly when the government isinvolved. For example,
if government law enforcement agencies seek access to mediation communications,
ADR providers understandably become very concerned because reducing
confidentiality could curtail parties candor and limit the effectiveness of
mediation.®® On the other hand, non-mediators are equally agitated if the
government holds that mediation confidentiality automatically prevents public access
to evidence of crime. These objections are particularly strong if the evidenceis from
ataxpayer-funded mediation and involves aleged public fraud, waste, or abuse.
Many examples can be imagined in which neither granting confidentiality nor
denying it seems entirely satisfactory.® Fortunately, we have found that
confidentiality problemsin mediation are rare. In the thousands of ADR cases at the
Justice Department in recent years, problems with confidentiality have occurred only
afew times.® While confidentiality isavital issue to resolve correctly, we should
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remember that in the vast majority of casesit never comes up.*

[1l. CONCLUSION

Overall, despite the many barriers to its progress, ADR has grown
impressively in the government in recent years. At the Justice Department, for
example, use of ADR has increased dramatically, from 509 cases just four years ago
to 1800 cases last year. Indeed, the government may even be ahead of the private
sector. These are exciting times in the field, and those who want to see ADR grow
have aresponsibility to keep up the momentum. Asthe Attorney General recently
said:

We have an extraordinary opportunity. Thelegal profession
has an opportunity to help bring this Nation together; to
build understanding, rather than to divide it; to build
community, rather than to fragment it; to be the peacemaker
and the problem solver, as never before in the history of the
profession. . . . In this next millennium of the practice of
law, we may know amore peaceful Nation and a more
peaceful world.%’
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